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S o m e o n e w h o w o r k s o n a 
construction project may also be a trust 
fund claimant under Article 3-A of the 
Lien Law.   The contract funds received 
by the contractor are trust funds.   The 
funds may only be used by the contractor 
to pay for the cost  of the improvement.   
The contractor is required to keep 
separate books and records for each job 
and if the funds from several jobs are 
deposited in the same bank account, the 
contractor must keep a record showing 
the allocation to each job of the deposits 
and withdrawals.   The failure to keep 
separate books and records gives rise to  a 
presumption of diversion of trust funds.  
If you are a trust fund claimant, you have 
several remedies.   You can examine and 
copy the books and records of the 
contractor with respect to the trust or 
demand a verified statement setting forth 
the entries with respect to the trust.   We 
have both served such demands and 
responded to such demands.   This is a 
useful tool short of litigation.   You can 
bring a class action to enforce the trust in 
which you can obtain a trust  fund 
accounting, damages and other relief.   A 
corporate officer who participated in the 
diversion of trust funds can be sued in the 
same trust fund action.  We have handled 
all sides of trust fund litigation, 
representing contractors, subcontractors, 
materialmen and corporate officers.  
Some examples are Cadin Construction Corp. 
v. Adam Jay Associates, 112 A.D.2d 395 

(1985) and South Carolina Steel v. Miller, 170 
A.D.2d 592   (2nd Dept. 1991). 

Mechanic’s Liens Can 
Be Complicated

If you work on a construction 
project, you may be able to file a 
mechanic’s lien.   In our Spring 2009 
Newsletter (available on our stim-
warmuth.com website), we warned you to 
beware of discount lien filing companies 
and the problems we have observed.  We 
told you that regardless of the amount of 
time it takes us to complete the necessary 
research, we only charge $500 plus 
disbursements to file a lien.  In our Spring 
1999 Newsletter, we documented the 
complex research needed to file a lien 
against the LIRR.

We c o n t i n u e t o r u n i n t o 
complexities.   Recently we were asked to 
file a lien for work done at  Calverton 
Cemetery.   It turns out that this is a 
National Cemetery under the United 
States Department of Veterans Affairs.  
No lien was allowed to be filed.   The 
Miller Act provides the exclusive payment 
remedy available to  a subcontractor or 
materialman on a federal construction 
project.   You also cannot file a lien 

against the Port Authority.   
We are frequently requested to file a 

lien against a commercial condominium.  

COLLECTION 
METHODS
When you are owed monies 
there are many methods we can 
use to collect for you. 

LAWSUITS
We can bring an action in state 
or federal court to collect the 
unpaid funds.

LIENS
The proper filing of a mechanic’s 
lien protects your rights and 
helps insure that you are paid.

PAYMENT BOND CLAIMS
A payment bond, available on 
public and some private jobs, is 
another source of recovery.  Time 
periods may be short so you 
must act quickly.

TRUST FUND ACTIONS
See article to the right for details.

ARBITRATION                
See our Spring 2009 newsletter 
(available on our website) for 
factors to consider before 
agreeing to an arbitration clause. 

SHERIFF’S LEVY                
See article on page 2.
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This can be tricky.   You cannot file a 
blanket lien on the entire property after 
t h e fi l i n g o f t h e c o n d o m i n i u m 
declaration but must limit the lien to the 
specific unit(s) worked on.   Real Property 
Law § 339-l prohibits liens against 
common areas without the unanimous 
consent of unit owners.   In a case where 
we filed a mechanic’s lien filed against the 
commercial condominium unit of the 
Baryshnikov Dance Foundation we 

recently collected $775,000. 
We were asked to file a lien for work 

done on the new Yankee Stadium.   The 
issue was whether this was a private lien 
or public lien.   Our research showed that 
title to the property was complex.   The 
City of New York was the owner.   The 
New York City Industrial Development 
Agency was the tenant.   Yankee Stadium 
LLC was the subtenant.   New York 
Yankees Partnership was the sub-
subtenant.   You can file a private lien if 
the beneficial interest (right to possession) 
is in someone other than the state or 
public corporation.   Was that the 
situation here?   Our client was paid so 
the issue was never reached. 

Sheriff’s Levy
Once we have obtained a judgment 

we can send the Sheriff to levy on the 
judgment debtor’s property.  In the past 
we have had the Sheriff levy on many 
types of vehicles including a Mack 
Tractor, Payloader, Dump Trailer, 
Garbage Plant, Dump Truck, many Cars, 
a Cement Mixer and even a Zamboni.  

Last month we had the Sheriff seize a 
debtor’s truck.  The debtor went to  the 
Sheriff the next day and paid the full 
amount due.

Our New Website
In 2009 we launched our new 

website - www.stim-warmuth.com.  We 
created the entire site ourselves using 
RapidWeaver software.  One of the 
themes of the website was to include 
photographs of the courthouses from the 
counties in which we often practice.  
When we went to court we would take 
pictures with our phones.  We then took 
those pictures and fixed them up using 
photoshop software.  We have included 
pictures from courthouses in Suffolk, 
Nassau, Queens, Brooklyn, New York 
and the Bronx.  We took some photos of 
the Courthouse in Goshen (yes, we travel 
as far as Orange County) but so far they 
haven’t made their way onto the site.  
There is an interesting story behind the 
sculpture pictured in this photograph of 
the Queens County Supreme Court.  

                                                   

The text of the sculpture reads 
“Danger invites rescue.”  This is a quote 
from Supreme Court Justice Benjamin 
Cardozo from Wagner v. International 
Railway, 232 N.Y. 176 (1921).  It means 
that  when someone causes a dangerous 
situation (as the railroad did in this case) 
they are responsible to any rescuers who 
are injured in rescue efforts.

Stim & Warmuth, P.C. 
has been practicing on Long 
Island and in the New York 
City metropolitan area 
since 1955. The firm engages 
primarily in civil commercial 
litigation including 
construction litigation, 
surety litigation, bankruptcy 
litigation and estate 
litigation. The firm 
represents individuals, 
contractors, 
subcontractors, suppliers, 
banks, mortgage servicing 
companies, title companies, 
sureties and a variety of 
other commercial and 
financial enterprises. The 
firm practices at the trial 
and appellate levels of the 
state and federal courts.
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New Yankee Stadium viewed from steps 
of  Bronx Supreme Court

http://www.stim-warmuth.com
http://www.stim-warmuth.com

